
smoke greatly increases the incident severity and mortality
of acute diseases of the air passages ; pneumonia and bron¬
chitis increase directly as smoke increases. The purification
of the atmosphere should therefore receive the same attention
as pure food and pure water are receiving, for it is just as
important.

Infant Mortality in Bavaria
In spite of all the efforts made to lessen the infant mor¬

tality in Bavaria, the death rate is higher now than before..
During 1914. 38,467 children under 1 year of age died, as

against 36,805 during 1913. There were 21,570 male children
and 16,897 female children. Of the children born in 1914,
19.3 per cent, died, as against 18.2 per cent, in 1913; 21 per
cent, of the male children and 17.4 per cent, of the female
children died. More than one-third of the children that died
during the first year of life were not more than 1 month
old. About one-half died before the end of the third month.
Most of the deaths occurred during August and September.
The highest infant mortality by percentages occurred in the
smaller communities.

Medicolegal

The Power of a Trial Courl to Order
Physical Examinations

(State ex rei. Parmenter vs. Troup (Neb.), 152 N. W. R. 748)
The Supreme Court of Nebraska says that it is seldom

that it is called on to determine a question of more impor¬
tance or on which there is so clear and determined a dif¬
ference of opinion among the courts of last resort in the
several states, as that of the power of a trial court under any
circumstances to order, a party to submit his or her person
to expert examination. The Supreme Court of the United
States has been divided on the question, and has presented
both sides of the controversy in an opinion and a dissenting
opinion, the latter by Mr. Justice Brewer, and concurred in
by Mr. Justice Brown. While the courts of last resort of
nearly a dozen of the states of the Union have refused to
indorse the reasoning of Mr. Justice Brewer, and have given
reasons of undoubted force and clearness for such refusal,
the courts of at least twenty of the states have reached his
conclusion, in favor of the power in question.
Although the precise question here presented, whether the

trial court has under any circumstances the power to order
such an investigation, has perhaps never been directly and
definitely considered and determined by this court, there are

several cases in which expressions have been used that might
be considered as indicating the opinion of the court as to
the policy of the Nebraska law, and, since the case of
Stuart vs. Havens, 17 Neb. 211, was decided thirty years ago,
the trial courts have generally exercised such power. It has
also been understood by the courts of other states that this
court has decided that the trial courts have such powers, and
their decisions class Nebraska among the states so holding.
In view of this long-established practice in the state, and that
there must otherwise often be a failure of justice, the court
concludes that it should recognize this power of the trial
courts. In other words, it is held that, in an action for
damages caused by injuries to the person, the trial courts
have power to order an expert examination of the person of
the party injured, when the circumstances of the trial make
it necessary to do so and no substantial harm can resuit
therefrom. Such examination will not be ordered unless it
clearly appears that a condition exists that can be definitely
determined by such examination and cannot be satisfactorily
determined without.
It is possible that, in some instances, a delicate and sensi¬

tive lady may suffer and endure a great wrong and injustice
rather than present her cause for a public investigation to
any court which would require her to allege in her petition

and detail in her testimony facts in regard to the condition
of her person which her sense of delicacy would forbid her
doing. In such case she must elect, before bringing her
action, whether she will bear the ills she has or fly to others
that she knows not of. In bringing her action she must
declare in public fashion the conditions to be investigated,
and the law requires that in any legal investigation of facts
the best evidence available must be produced. She may
decline to present such conditions for investigation; but if
she does bring them before the court, she cannot dictate the
means of investigation by selecting such expert witnesses as
she may have reason to suppose have opinions favorable to
her cause, and rejecting those that might form contrary
expert opinions on ascertaining the facts. In modern times
the medical profession has the benefit of skilful women
physicians, and ordinarily, other things being equal, such
physicians ought to be preferred when reasonably practicable,
if desired by the woman to be examined. If such an applica¬
tion is made for the purpose of embarrassing or coercing the
plaintiff, the trial court will be quick to discover that purpose,
and will order it only under conditions above indicated, and
when it clearly appears that a condition exists that can be
definitely determined by such examination and cannot be
satisfactorily determined without it.

Sufficient Evidence of Promise to Pay for Operation
(Thomas vs. Boruff (Calif.), 148 Pac. R. 226)

The District Court of Appeal of California, Second Dis¬
trict, affirms a judgment in favor of the plaintiff, a surgeon,
who sued in his own behalf and as the assignee of another
surgeon, a Dr. Southworth, for services rendered in perform¬
ing an operation on one Henry Caystile, a brother-in-law of
the defendant. The court says that the evidence tended to
prove that, while Dr. Southworth had theretofore treated
Mr. Caystile, he was not under employment by him at the
time the operation was performed ; that the defendant asked
him to perform it, and the defendant, on being told by Dr.
Southworth that the latter had spoken to Dr. Thomas regard¬
ing the matter, personally requested him to perform the
operation, and said : "I want you to give him all the cervice
that is possible, every attention, and I will foot the bills."
On the morning when the operation was performed, in con¬

versation with both the plaintiff and Dr. Southworth, the
defendant said to the former, "I suppose you have called me
in here for the purpose of having me say that I will pay for
these services. Well, you boys go ahead and fix him up the
best you can, and I will pay the bill." On the plaintiff tell¬
ing the defendant that the operation was necessarily attended
with great danger and uncertainty, he replied, "Go ahead
and do the best you can for him." Another witness testified
that the defendant said to the plaintiff to do the best he
could for the man, and he (the defendant) would pay the
bill. Not only did this testimony strongly tend to establish
an original promise on the part of the defendant to pay
for the services, both of the plaintiff and of Dr. Southworth,
but the testimony of the defendant himself was corroborative
of this view. His testimony was that, on Dr. Southworth
requesting him to "stand for the expense," he said, "Yes, I
will stand for the bill if you will allow me to select the man
to operate," to which Dr. Southworth replied, "Well, I have
selected a man and Henry wants me." "I know he does,"
said the defendant, "he prefers to have you, but I will not
pay the bills on your account." To this Dr. Southworth
answered, "I have secured Dr. Thomas ; he is a good man,"
to which the defendant replied, "Go ahead, if he wants you ;
go ahead." This evidence might very properly be construed
as a waiver of the defendant's wish to name the operator
as a condition of paying the bill. Conceding that, even if
the defendant had not promised to pay the bill, the plaintiff
and Dr. Southworth might nevertheless have rendered the
service, it was sufficiently clear, the court thinks, that before
the performance of the operation the defendant made an
original promise to pay the expense, and that the plaintiff
and Dr. Southworth relied on such promise.
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